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STATEMENT OF QUESTIONS PRESENTED 


Where plaintiffs^ counsel in his opening statement 
stated plaintiffs would show that the corporate defendant- 
owner left its dump truck parked and unattended in the 
District of Columbia, with the ignition key in the switch 
and that the truck was stolen by an unknown person who 
negligently operated it in Virginia and caused it to collide 
with and demolish the truck of a plaintiff-owner and se¬ 
riously injured the other plaintiff-operator, did the trial 
court err in directing a verdict for the defendant upon 
the grounds 

(a) that the liability in such a case is governed by the 
law of Virginia where the collision occurred, and not by 
the law of the District of Columbia, where the defend¬ 
ant's act of negligence occurred; and 

(b) that the law of Virginia bars recovery. 
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In The 


Initf ^atfB QIoHrt of Apppala 

For the District of Columbia CmcinT 


No. 12,160 


1. Bexford B. Casey 

2. James A. Floars, also known as Jimmie A. Floars, 
individually and for the use and benefit of Harleys- 
ville Mutual Casualty Company of Harleysville, Pa., 

Appellants, 

V. 

Corson and Gruman Company, A Corporation, ! 

Appellees, 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLANTS 


Jurisdictional Statement 

Jurisdiction in the lower court was based upon Secs. 
11-301 and 11-306 of the D.C. Code, 1951 Ed. and this 
Court has jurisdiction on appeal pursuant to T. 28, Sec. 
1291, of the U.S. Code. The claim for relief is for dam¬ 
ages for negligence in excess of $3,000. exclusive of, in¬ 
terest and costs. (App. pp. 5A-10A). 
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Statement of the Case 

In his opening statement, plain tiff s-appellants’ counsel 
stated appellants would show that early in the morning 
of July 25, 1948, appellant Casey was driving the truck 
of appellant Floars in a northerly direction about 15 
miles south of Petersburg, Virginia, with due regard to 
his own safety and that of others; that a dump truck 
owned by appellee approached from the north and sud¬ 
denly and without warning swerved into the north lane 
and negligently collided head-on with appellant Floars^ 
truck, demolishing same, and severely injuring appellant 
Casey; that the driver of appellee’s truck fled the scene 
of the accident; that upon inspection, the ignition key 
was found firmly wedged in the switch; that the switch 
key of the type of truck involved locks both the engine 
and the steering gear; that the accident was caused by 
the negligence of appellant in leaving its truck parked 
here in the District of Columbia with its key in the ig¬ 
nition switch, thus creating a hazard that someone would 
and did enter the car and drive it away and negligently 
cause the accident (App. pp. 17A-20A, 23A.) 

At the conclusion of the opening statement, on motion 
of appellee, the trial court rendered an oral opinion di¬ 
recting a verdict in favor of appellee (App. pp. 23A- 
28A.) 

Statement of Points 

1. The negligent act essential to appellants’ right to 
recover arose in the District of Columbia. 

2. If, upon the facts, the liability of appellee is gov¬ 
erned by the law of the place of the accident—^in this 
case the State of Virginia—^the District of Columbia law 
applies because (a) there are no statutes or court deci¬ 
sions in Virginia decisive of the question here involved 
and (b) in the absence of any Virginia decisions, this 
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Court will apply the common law of the District of Co¬ 
lumbia upon the presumption that the Virginia common 
law is the same as the District of Columbia common law. 

3. This Court has held it is a question of fact for the 
jury to determine whether the negligent act of leaving a 
car parked unattended v/ith the key in the ignition switch 
was the proximate cause of an accident resulting from the 
negligent operation of a stolen car. 

4 The trial court erred in failing and refusing toi fol¬ 
low the common law of the District of Columbia as estab¬ 
lished by decisions of this Court. 

Summary of Argument 

1. While the action was brought to recover for dam¬ 

ages to property and personal injuries the gist of this 
action for the tort is the wrongful act itself resulting in 
the damage and personal injuries. Moore v. PyweU, 29 
App. D.C. 312, 321. I 

2. “Damage is not the cause of action. It is merely 
a part of the remedy which the law allows for the injury 
resulting from a breach or wrong.” U. S. v. Standard 
Oil Co., 21 F.S. 645, 660; Foot v. Edwards, 3 Blatch. 310, 
9 Fed. Cases 358, Fed. Cas. No. 4,908; Wright v. Brush, 
115 F. 2d 265, 267. 

3. The wrongful act of defendant in parking its truck 
in the District of Columbia with the key in the ignition 
switch, making possible the theft and negligent operation 
in Virginia, constitutes the cause of action. That which 
is essential to appellants’ right of recovery arose in the 
District where the suit has been brought. (Ibid) 

j 

4. To sustain the ruling of the trial court “it miist 
appear clearly and unequivoeably from the opening state¬ 
ment that appellants could have no recovery.” Firfer v. 


United States, - U.S. App. D.C. - , 208 F. 2d 524, 

Higashi v. Shifflett, 90 App. D.C. 302, 195 F. 2d 784. 

5. The trial court erred in instructing the jury that 
. . this Court is not convinced that the doctrine of 

Ross V. Hartman is the law of the District of Columbia 
...” and suggesting that “. . . it is not at all improbable 
that in another case, if a different panel is sitting, the 
opposite result might be reached ...” (App. p. 25 A) 

6. No doubt Ross v. Hartman, 78 U.S. App. D.C. 217, 
139 F. 2d 14, 158 A.L.R. 1370, was a “drastic departure 
from the common law” as stated by the trial court, but 
so was the departure in Hitaffer v. Argonne Co., 87 U.S. 
App. D.C. 57, 183 F. 2d 811, which allowed a wife dam¬ 
ages for loss of consortium because of injuries to her 
husband, and which has received the approbation of courts 
of other States. And only recently the Supreme Court of 
Illinois adopted the rule of Ross v. Hartman. See, Hey 
V. Yellow Cab Co., 2 Ill. 2d 74, 117 N.E. 2d 74. 

7. This Court has twice reversed the trial court for 
usurping the province of the jur>% and has ruled that 
whether the negligent act of the owner of a car, under 
substantially similar facts, was the proximate cause of 
an accident is a question of fact within the peculiar prov¬ 
ince of the jury. Ross v. Hartman, supra; Schaff v. 
Claxton, 79 U.S. App. D.C. 207, 144 F. 2d 532 and 
Claxton V. Schaff, 83 U.S. App. D.C. 271, 169 F. 2d 303. 

8. One of the contrary opinions does concede that the 
rule established by this Court might be a wise one in a 
large metropolitan area where thousands of automobiles 

are concentrated. Kiste v. Red Cab Company, -Ind. 

-, 106 N.E. 2d 395 (1952). 

9. Motor trucks are “dangerous instrumentalities” 
Aronovitch v. Ayres, 169 Va. 308, 318, 193 S.E. 524. 
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10. “The common law is not a static but a dynamic and 
growing thing. Its rules arise from the application of 
reason to the changing conditions of society.” “Flexi¬ 
bility and capacity for growth and adaptation is the pe¬ 
culiar boast and excellence of the common law.” Bames 
Coal Corp. v. Retail Coal Merchants Ass'n., (C.C.A. 4th) 
128 F. 2d 645, 648. 

11. The prodigious growth in the number of automo¬ 
biles on the highways from a few thousand several years 
ago to millions today capable of traveling at a speed far 
greater than cars of the earlier era has greatly increased 
the danger of life and limb and is a just cause of concern 
of which this Court can and should take judicial notice. 
“Incidents of serious havoc caused by runaway thieves 
or irresponsible juveniles in stolen or ‘borrowed^ motor 
vehicles frequently shock the readers of the daily press.” 
A high percentage of this havoc is caused by automobile 
keys being left in the ignition or the switch being left un¬ 
locked. Ney V. Yellow Cab Company, supra \ FBI Law 
Enforcement Bulletin, Vol. 23, No. 6, June, 1954, p. 1. 
(Exhibit A to this brief.) 

12. There is no Virginia authority in point (App. p. 
25A) It taxes credulity to say that since the Virginia courts 
hold that the owner is not liable for the negligent opera¬ 
tion of his car where the agent acts without his authority, 
it follows that the owner is not liable for the negligent 
operation of his car by a thief proximately resulting from 
the owner’s negligence in leaving his car parked with the 
key in the ignition switch. In the former case, the car 
is placed in the hands of a person the owner knows and 
has every reason to believe will safely operate his car, 
and act within the scope of his authority or employment. 
In the latter case, the car is operated by an unknown and 
obviously irresponsible person and a question of fact 
arises as to whether the owner’s negligence was the proxi- 
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mate cause of the theft and consequent negligent opera¬ 
tion resulting in the accident. 

It has been held in numerous cases that it is the duty 
of an automobile owner to see that his automobile does 
not get into the hands of an incompetent driver. A for¬ 
tiori, should he take precautions to see that it does not 
get into the hands of a thief. 

13. Barnes v. Hampton, 149 Va. 718, 141 S.E. 836 
(1928) cited by the trial court in support of its action in 
directing a verdict for the defendant, involved merely the 
rule of respondeat superior as later Virginia decisions 
clearly show. 

14. The doctrine of respondeat superior is not appli¬ 
cable to theft cases. Under that rule, the question pre¬ 
sented is whether the agent or employee was acting within 
the scope of his authority or employment at the time and 
place of the accident. Under the Ross and Claxton rule 
laid down by this Court, the question presented is whether 
the negligent parking of the stolen car was the proximate 
cause of the theft and accident due to the negligent oper¬ 
ation of the stolen car by the thief. 

15. Should this Court rule that liability of appellee is 
governed by the law of the place of the collision—in this 
case Virginia—since there are no decided cases in Vir¬ 
ginia, this Court will apply the law of the District of 
Columbia upon the presumption that the Virginia law is 
the same as the law of the District of Columbia. Howard 
V. Railway Co., 11 App. D.C. 300, 337. 

ARGUMENT 

1. The Negligent Act Essential to Appellants^ Right to 

Recover Arose in the District of Columbia. 

Where a person is injured due to the negligent opera¬ 
tion of an automobile by the owner or his agent or em- 
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ployee, the liability of the owner is governed by tlie law 
of the place of the accident. In the agency or employee 
case, the precise issue is whether the automobile was 
being operated by the agent or employee within the scope 
of his authority or employment at the time and place of 
the accident. Kas v. Gilherson, 91 App. D.C. 153, 199 F. 
2d 398; Barnes v. Hampton, supra, and cases cited in note 
infra p. —. 

In Moore v. Pywell, supra, suit w'-as brought in the 
District of Columbia to recover damages for the death 
of decedent caused by the alleged negligence of defendant 
in the District of Columbia in erroneously compounding 
a prescription for decedent, who took the medicine in 
Maryland and died there. Suit was brought under Sec¬ 
tions 1301-1303 of the District of Columbia Code then in 
force. Section 1301 provided in part as follows: 

“Whenever by an injury done or happening within the 
limits of the District of Columbia the death • of a 
person shall be caused by the wrongful act * * * of 
any person * * * the person who * * * would, have 
been liable if death had not ensued, shall be liable 
to an action for damages ...” 

The lower court dismissed the suit. This Court re¬ 
versed, saying in part at page 321: 

“We are of opinion that, since a tort like that' here 
declared includes both the act which caused the injury 
and the damage consequent thereon, in view of the 
two statutes we have discussed, the action may be 
maintained in this District, where the negligence 
which caused the death of appellant’s intestate 7^ap- 
pened” (Italics supplied) 

This Court cited with approval and quoted from Foot v. 
Edwards, supra, wherein suit was brought in Connecticut 
for damages to plaintiff’s mill in Massachusetts due to 
the wrongful diversion of waters in Connecticut. At page 
324, the Court quoted as follows from the Foot decision: 


V 
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“The commission or omission of an act by the 
defendant, and damage to the plaintiff in consequence 
thereof, must unite to give him a good cause of 
action. No one of these facts by itself is a good 
cause of action against the defendant. The wrongful 
diversion, then, of the water of the stream, in Con¬ 
necticut, hy the defendant, cmd the consequent dam¬ 
age which the plaintiff^s mill in Massachusetts has 
sustained, constitute the cause of action. A part of 
that which is essential to the plaintiff’s right to re¬ 
cover took place in Connecticut. Without the com¬ 
mission of the act of diversion in Connecticut, there 
would have been no good cause of action. With it, 
there is a sufficient cause of action. The act of di¬ 
version, which arose in Connecticut, and the other 
facts existing, give to the plaintiffs a cause of action. 
That which is essential, therefore, to the plaintiffs' 
right of recovery against anyone, or their cause of 
action, arose where the suit has been brought.” 
(Italics supplied) 

This reasoning applies with equal force to the present 
case. If the appellee was not guilty of any negligence as 
claimed, no liability exists because of the theft and re¬ 
sulting accident. The essential act of negligence occurred 
in the District and here is where the cause of action arose. 
Cf. Etheridge v. Norfolk Southern Ry., 143 Va. 789, 799, 
129 S.E. 680. 

Failure to apply a similar rule in the present case might 
result in complete negation of the principles enumerated 
in Barnes Coal Corporation v. Retail Coal Merchcmts 
Assn., et al., supra, at p. 648: 

“It must be remembered • * • that the common law 
is not a static but a dynamic and growing thing. Its 
rules arise from the application of reason to the 
changing conditions of society. It inheres in the life 
of society, not in the decisions interpreting that life; 
and, while decisions are looked to as evidence of the 
rules, they are not to be construed as limitations 
upon the growth of the law but as landmarks evi- 
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dencing its development. As was said in Hurtado v. 
California, 110 U.S. 516, 530, 4 S. Ct. 292, 28 L. Ed. 
232, ^Flexibility and capacity for growth and adapta¬ 
tion is the peculiar boast and excellence of the com¬ 
mon law’ (Italics supplied) 

As evidence of this Court’s recognition of the flexibility 
of common law to meet the changing conditions of society, 
we cite its decisions in the Ross and Claxton cases, ^pra, 
Hitaffer v. Argonne Co,, Inc,, supra, and Durham v. JJ, 8,, 
— U.S. App. D.C. —, decided July 1, 1954, broadening 
the insanity test in criminal cases. Shepard’s Cita¬ 
tions are replete with cases approving the Hitaffer ruling. 
While in some of the States in which the question here 
presented has arisen, courts have adopted a contrary 
rule,' it is a significant fact that the Illinois Supreme 
Court on January 30, 1954, in a well-reasoned opin¬ 
ion in Ney v. Yellow Cah Company, supra, adopted 
the view of this Court in the Ross case. We note in 
passing that while Mr. Justice Clark dissented in the 
Claxton case, he wrote the majority opinion in the Hit¬ 
affer case in which he stated, at p. 58; “We are not 
unaware of the unanimity of authority elsewhere den 3 dng 
the wife recovery under these circumstances.” 


^SidLivan V. Griffith, 318 Mass. 359, 61 N.E. 2d 330; 

Castay v. Katz, La. App., 148 So. 76; 

Cockrell v. SvUivan, 344 Ill. App. 620, 101 N.E. 2d 878, 
(reversed in Ney v. Yellow Cab Co,, supra ); 

Galbraith V. Levin, 323 Mass. 255, 81 N.E. 2d 560; 

Anderson V. Theisen, 231 Minn. 369, 43 N.W. 2d 272, 273; 
Kiste V. Red Cab Co., — Ind. —, 106 N.E. 2d 395; 

Wilson V. Harrington, 269 App. Div. 891, 50 N.Y.S. 2d 157, 
295 N.Y. 667, 65 N.E. 2d 101. 
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2. If, Upon the Facts, the Liability of Appellee is Gov¬ 
erned by the Law of the Place of the Accident—^in 
This Case the State of Virginia—^the District of Colum¬ 
bia Law Applies, Because (a) There Are no Statutes 
or Court Decisions of Virginia Decisive of the Question 
Here Involved and (b) in the Absence of Any Virginia 
Statutes or Decisions, This Court Will Apply the Law 
of the District of Columbia Upon the Presumption That 
the Virginia Law is the Same as the District of Co¬ 
lumbia Law. 

In the Ross and Claxton decisions, this Court admit¬ 
tedly departed from the prior rule of law established in 
the District of Columbia by the case of Squires v. Brooks, 
44 App. D.C. 320. We have been unable to find any Vir¬ 
ginia cases in point. The lower court, in support of its 
ruling, relied upon Barnes v. Hampton, supra. That case 
is not apposite. It expressly states that the suit was 
based upon the ground that the automobile was “being 
operated at the time by Marts who at that time was 
operating said auto as a servant and agent of Stella 
Barnes”, and that this placed upon the plaintiff the “bur¬ 
den of proving the essential allegation charged, namely, 
that Marts was the servant or agent of defendant at the 
time of the injury * * The Court held that the “doc¬ 
trine of respondeat superior applies only when the rela¬ 
tion of master and servant is shown to exist between the 
wrongdoer and the person sought to be charged for the 
result of some neglect or wrong at the time and in re¬ 
spect to the very transaction out of which the injury 
arose”, citing Blair v. Broadwater, 121 Va. 301, 308, 93 
S.E. 632, 634. This ruling was followed in the several 
later Virginia cases.' 


1 Bivins v. Manhattan Car Corporation, 156 Va. 483, 159 S.E. 
395 * 

Morris V. Dame’s Eafr., 161 Va. 545, 571, 171 S.E. 662, 671; 
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There being no Virginia law decisive of the precise 
question presented in the present appeal, this Court will 
apply the law of the District of Columbia upon the pre¬ 
sumption that the Virginia law is the same as the District 
of Columbia law. Howard v. Railway Co., 11 Appi D.C. 
300, 337; Waggaman v. General Finance Co., 116 F. 2d 254, 
257; Petersen v. Chicago, Great Western Ry. Co., 138 F. 
2d 304, 149 ALR 755. 

3. This Court Has Held it is a Question of Fact for the 
Jury to Determine Whether the Negligent Act of Iieav- 
ing a Car Parked Unattended With the Key in the 
Ignition Switch Was the Proximate Cause of an Acci¬ 
dent Resulting From the Negligent Operation of a 
Stolen Car. 

In the Ross and Claxion decisions, this Court has held 
that in cases such as the present appeal, a question of 
fact is presented to be determined by the jury whether 
the negligent act of leaving a car parked with the key in 
the ignition switch was the proximate cause of aui acci¬ 
dent resulting from the negligent operation of a stolen 
car. 

Bearing on this question, appellant invites this court’s 
attention to a very recent pronouncement of J. Edgar Hoo¬ 
ver, Director of the Federal Bureau of Investigation of 
the United States Department of Justice published on 
June 1, 1954 in the FBI Law Enforcement Bulletin. In 
his statement to all law enforcement officials, Mr. Hoover 
. points out that in 1953 an estimated total of 226,530 auto¬ 
mobiles were stolen and notes “an official statement made 
by one of the nation’s large police departments that 90 


Kavanaugh v. Wheeling, 175 Va. 105, 108, 7 S.E. 2d 125, 126; 
Manuel V. Cassada, 190 Va. 906, 913, 59 S.E. 2d 47, 50; , 
Nixon v. Rowland, 192 Va. 47, 54, 63 S.E. 2d 757, 761; 
Bryant V. Bare, 192 Va. 238, 248, 64 S.E. 2d 741, 747. ! 


4 


12 


per cent of all cars stolen were left with the keys in the 
ignition or the switch unlocked.” Mr. Hoover, among 
other things, points out the havoc caused by stolen auto¬ 
mobiles and attributes it, in altogether too many cases, to 
keys being left in the ignition or the switch being left 
unlocked. A complete copy of this statement is attached 
to this brief as Exhibit A and made a part hereof. A 
reversal of this Courtis decisions, as suggested by the 
trial judge herein, in the face of the FBI statement and 
supporting statistics is preposterous. 

4. The Trial Court Erred in Failing and Refusing to Fol¬ 
low the Common Law of the District of Columbia as 
Established by Decisions of This Court. 

At the argument on the motion of appellee for a 
directed verdict on the opening statement, and in the 
Court’ instruction to the jury (App. p. 25A) the trial 
Judge stated: 

“Moreover, this Court is not convinced that the 
doctrine of Ross v. Hartman is the law of the District 
of Columbia, because in a later case, Claxton v. 
Schatf, 83 U.S. Appeals, D.C. 271, Judge Bennett 
Clark, for whom this Court has a great respect and 
admiration, emphatically dissented from the doctrine 
of Ross V. Hartman, and stated that, in his opinion, 
at the first opportunity it should be overruled, and 
announced that at the first opportunity he would cast 
his vote in favor of overruling it and would be pre¬ 
pared to support his views in detail. 

“Bearing in mind that the Court of Appeals for 
this Circuit is composed of nine judges and that only 
three of them decided Ross v. Hartman, it is not at 
all improbable that in another case, if a different 
panel is sitting, the opposite result might be reached, 
especially in view of Judge Clark’s emphatic declara¬ 
tion.” 

We respectfully suggest to the Court that the statement 
above quoted from the trial court’s charge to the jury is 
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contrary to the decision of the United States Supreme 
Court in the case of Western Pacific Railroad Corp, v. 
Western Pacific Railway Co,, 345 U.S. 247, and that of 
the United States Court of Appeals for the Ninth Circuit 
on remand, 206 F. 2d 495, wherein the procedure of hear¬ 
ing cases by divisions of a court of appeals was reviewed. 

The trial court further stated that the doctrine of the 
Ross case “is drastic departure from the common law”, 
and when the motion was argued referred to the several 
state cases ^ holding to the contrary and inquired whether 
counsel for the appellants knew of any decisions adopting 
the rule of that case. At that time the Supreme Court 
of Illinois had not promulgated its decision in Ney v. Yel¬ 
low Cab Compcmy, supra, and the reasoning there employ¬ 
ed for adopting the rule of Ross v. Hartmcm as the, com¬ 
mon law of the State of Illinois. This Court is not un¬ 
mindful of the fact that its decision in the Hitaffer case, 
in which Mr. Justice Clark wrote the majority opinion, 
was a no less “drastic departure from the common law.” 

In the course of its opinion in the instant case, the trial 
court also stated and counsel for both sides admit there 
is no reported decision in the Virginia reports on the 
issue involved. It then referred to Barnes v. Hampton, 
and stated “that case held that under the law of Virginia 
the owner of a car is liable for the driver’s negligence 
only if the driver was a servant or employee of the 
owner. A fortiorari, it would seem to follow that under 
the law of Virginia the owner would not be responsible 
for the negligence of a thief.” (App. p. 26A). 

As hereinbefore pointed out, the sole question involved 
in the Barnes v. Hampton decision, was the application of 
the doctrine of respondeat superior to a case where the 


^ See Note p. 9. 
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per cent of all cars stolen were left with the keys in the 
ignition or the switch unlocked.” Mr. Hoover, among 
other things, points out the havoc caused by stolen auto¬ 
mobiles and attributes it, in altogether too many cases, to 
keys being left in the ignition or the switch being left 
unlocked. A complete copy of this statement is attached 
to this brief as Exhibit A and made a part hereof. A 
reversal of this Court’s decisions, as suggested by the 
trial judge herein, in the face of the FBI statement and 
supporting statistics is preposterous. 

4. The Trial Court Erred in Failing and Refusing to Fol¬ 
low the Common Law of the District of Columbia as 
Established by Decisions of This Court. 

At the argument on the motion of appellee for a 
directed verdict on the opening statement, and in the 
Court’ instruction to the jury (App. p. 25A) the trial 
Judge stated: 

“Moreover, this Court is not convinced that the 
doctrine of Ross v. Hartman is the law of the District 
of Columbia, because in a later case, Claxton v. 
Schaff, 83 U.S. Appeals, D.C. 271, Judge Bennett 
Clark, for whom this Court has a great respect and 
admiration, emphatically dissented from the doctrine 
of Ross V. Hartman, and stated that, in his opinion, 
at the first opportunity it should be overruled, and 
announced that at the first opportunity he would cast 
his vote in favor of overruling it and would be pre¬ 
pared to support his views in detail. 

“Bearing in mind that the Court of Appeals for 
this Circuit is composed of nine judges and that only 
three of them decided Ross v. Hartman, it is not at 
all improbable that in another case, if a different 
panel is sitting, the opposite result might be reached, 
especially in view of Judge Clark’s emphatic declara¬ 
tion.” 

We respectfully suggest to the Court that the statement 
above quoted from the trial court’s charge to the jury is 


contrary to the decision of the United States Supreme 
Court in the case of Western Pacific Railroad Cory, v. 
Western Pacific Railway Co., 345 U.S. 247, and that of 
the United States Court of Appeals for the Ninth Circuit 
on remand, 206 F. 2d 495, wherein the procedure of hear¬ 
ing cases by divisions of a court of appeals was reviewed. 

j 

The trial court further stated that the doctrine of the 
Ross case “is drastic departure from the common law”, 
and when the motion was argued referred to the several 
state cases ^ holding to the contrary and inquired whether 
counsel for the appellants knew of any decisions adopting 
the rule of that case. At that time the Supreme Court 
of Illinois had not promulgated its decision in Ney v.; Yel¬ 
low Cab Comyawy, suyra, and the reasoning there employ¬ 
ed for adopting the rule of Ross v. Hartmcm as the com¬ 
mon law of the State of Dlinois. This Court is not un¬ 
mindful of the fact that its decision in the Hitaffer case, 
in which Mr. Justice Clark wrote the majority opinion, 
was a no less “drastic departure from the common law.” 

I 

In the course of its opinion in the instant case, the trial 
court also stated and counsel for both sides admit there 
is no reported decision in the Virginia reports on the 
issue involved. It then referred to Barnes v. Hamyton, 
and stated “that case held that under the law of Virginia 
the owner of a car is liable for the driver’s negligence 
only if the driver was a servant or employee of the 
owner. A fortiorari, it would seem to follow that under 
the law of Virginia the owner would not be responsible 
for the negligence of a thief.” (App. p. 26A). 

As hereinbefore pointed out, the sole question involved 
in the Barnes v. Hamyton decision, was the application of 
the doctrine of respondeat superior to a case where the 
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owner, Barnes, turned her car over to one Marts, who 
resided with her, and usually drove the car when he was 
in it. Marts resided at the same address as Barnes and 
on several occasions had driven the car for his own 
pleasure and convenience as 'well as on missions for the 
O'wner. He was not employed by Barnes. On a Sunday 
in October, 1926, Marts took the car to Ocean View where 
Barnes was spending the day and night, using the same 
at her request to bring to Ocean View, for a social call, 
some of her friends. She asked Marts to take a friend 
back to Norfolk about eight miles, and to bring certain 
articles back from the city and to be back by 6 P.M. 
Marts took the friend to Norfolk, but did not return. 
Between 9 and 10 P.M., Marts w’as driving on Park Ave¬ 
nue in the direction of Virginia Beach and in a different 
section of the city, and struck and injured the plaintiff. 
The Court held that as Marts was acting 'without the 
scope of his authority, under the doctrine of respondeat 
superior, Barnes was not liable for the negligent opera¬ 
tion of the car at the time of the injury. 

Appellants respectfully submit that there being no Vir¬ 
ginia law on the precise point involved in the instant 
case, this Court may and should assume that the law of 
Virginia is the same as the law of the District of Colum¬ 
bia. (Ante, pp. 10-11) 

The Trial Court further stated: 

“My conclusion is fortified by the fact that there 
isn^t a single jurisdiction in this country outside of 
the District of Columbia that has adopted the doc¬ 
trine of Boss V. Hartman, and there are several juris¬ 
dictions that have had occasion to pass upon this 
point and have expressly repudiated this principle. 

“Moreover, I repeat, the doctrine of Boss v. Hart¬ 
man is a departure from the common law. 

“The conclusion must necessarily be reached, there¬ 
fore, that the doctrine of Boss v. Hartman does not 
apply in Virginia, but under the law of Virginia, the 
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owner of a car, even thongh he leave his key in the 
ignition, is not liable for damages if the car is stolen 
and the thief injures somebody by his negligence.” 
(App. p. 26A) 

Appellants respectfully submit that the trial court was 
not justified in fortifying his conclusion by the f^ct, as 
stated, that no other Court has adopted the doctrine of 
Ross V. Hartman, and that several jurisdictions have re¬ 
pudiated the principle of that case. Nor was the Trial 
Court correct in ruling that the doctrine of the Barnes 
case inferentially repudiated the doctrine of the Ross case. 

CONCLUSION 

In conclusion, the appellants respectfully submit in the 
words of Associate Justice Edgerton, as expressed in the 
unanimous opinion of this Court in Ross v. Hartman, that 
“since appellee was responsible for the risk, it is fairer 
to hold him responsible for the harm than to deny a 
remedy to the innocent victim” and that the decision of 
the United States District Court for the District of Co¬ 
lumbia should be reversed and the case remanded for 
further proceedings. 

Respectfully submitted, 

Robert R. Faulkner 

AND 

Richard E. Shands 
Attorneys for Appellants 

Of Counsel, ! 

Scott B. Berkeley 
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I-XIIIBIT »'A*' 

19n!i»2l iHates B^parfm«nt of 3vafHet 
SK^H^rol Bureau of inoesfisaflon 
9lasl|ttt0ton Z5^ 9« C* 


Jxxne 1, 1954 


TO ALL LAW ENFORCEMENT OFFICIALS: 

For the protection of the millions of children being let out of school this 
month a new approach to the problem of juvenile crime prevention might be sug¬ 
gested - remove some of the easy, everyday temptations with which they are con¬ 
stantly being confronted by adult carelessness. 

The aggregate amount of juvenile crime which could be prevented by a 
moment's thought on the part of adults is amazing. For example, note what could 
be done in the case of auto thefts. The latest Uniform Crime Reports bulletin 
shows that during 1953 an estimated total of 226, 530 automobiles were stolen 
and that in 1,174 cities where complete records were kept over half of the arrests 
for auto theft were made among juveniles 17 years of age or less. With these 
figures in mind, note an official statement made by one of the nation's large 
police departments that 90 per cent of all cars stolen were left with the keys in 
the ignition or the switch unlocked. On the basis of these figures, imagine what 
a tremendous decrease could be effected in auto thefts, and arrests of juveniles 
for that crime, if every driver would simply lock his car when it is left unguarded. 

Preventing an auto theft also prevents other and more serious crimes in 
many cases. As every experienced police officer knows, some boys with stolen 
cars commit their first burglary or robbery to keep them rimning. Some are 
panicked with fear of arrest and kill themselves or someone else in attempting 
to evade apprehension. And all this started, in altogether too many cases, when 
an adult thoughtlessly left his key in the ignition. 

The "ounce of prevention" system should also be worth trying on other 
crimes, larceny in particular. Crime statistics compiled for 1953 in 1,174 cities 
show that over forty per cent of the persons arrested for larceny, excluding auto 
theft, were 17 years of age or less. Better safeguarding of property should effect 
some improvement in this figure. 


Very truly yours. 
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rv 


■Q 


John Edgar Hoover 
Director' 
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28 CIVIL DOCKET 

United States District Court for the 
District of Columbia 

Parties 

1. REXFORD a CASEY 

2. JAMES A FLOARS 

a/k/a Jimmie A. Floars, individually and for the use and 
benefit of Harleysville Mutual Casualty Company 
of Harleysville, Penna., 

V 

CORSON AND GRUMAN COMPANY 
A Corporation 

Attorneys 

Faulkner & Shands, 

940 Shoreham Bldg 
Hogan & Hartson 

Jury demand Report Judgt. 

Number 2958—^51 

Action for 

DAMAGES PERSONAL INJURIES 
(Truck Collision) 

#1. $100,000.00 #2. 4,000.00 
#3. 2,800.00 


Date 

1951 

Account 

Rec’d 

Dish’d 

July 19 

Shands 

10 00 


Sept. 5 

Casey 

50 00 


Sept. 30 

U. S. Treas. 


10 00 


1954 

Feb. 18 Shands 


5 00 
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29 CIVIL DOCKET 

United States District Court for the 
District of Columbia 

Date Proceedings Fees Total 

1951 Deposit for cost by 10 00 

July 19 Complaint, appearance & Jury 

Demand filed. 

19 Summons, copies (1) and copies 
(1) of Complaint issued serv. 

7-19-51; 

Aug. 8 Ans. of deft, to complt; c/m 8-8- 
51; app. Hogan & Hartson filed 
“ 8 Calendared (N) 10 00 

1952 

Aug. 8 Motion of deft, for security for 
costs; mailed 8-8-52; P & A; 

M.C. 8-8-52; filed 

Aug. 29 Order for Security for Costs 
$50.00 cash or $100.00 Bond 
within 10 days 

Matthews, J. (N) 

Sept. 5 Deposit of $50.00 cash in lieu of 
bond by pltf. (Rexford B. 

Casey) filed 

Dec. 3 Pre-trial Proceedings. Morris, J. 

1954 

Jan. 21 Jury sworn; two alternate jurors, 

Fud E. Taylor & Brent H. 

Hughes, sworn; motion of deft, 
for directed verdict on opening 
statement of pltf. argued & 
granted, filed 

Jan. 21 Verdict & Judgment for deft, en¬ 
tered by direction of Court; re¬ 
ported by Thomas Doran. 

Holtzoff, J. 
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Feb. 13 Extracts from certified record of 
official Court reporter, 1-21-54, 

VoL I, pp. 1-16. filed 

Feb. 18 Notice of appeal of pltfs. (copy to 
Hogan & Hartson) deposit by 
Eichard V. Shands, $5.00. filed 
Feb. 18 Cost bond on appeal in Amt. of 
$250.00 with Fidelity & Deposit 
Co. of Maryland approved, filed 
Feb. 18 Designation of record on appeal 
of pltfs; c/m 2-18-54. filed 
Feb. 18 Extracts from certified record of 
official Court Reported, Vol. I 
of I, pp. 1-16. filed 

Feb. 25 Appellee’s designation of record in 
appeal; C/M 2-24-54. filed 

18 Filed Jul 19 1951 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Jury Action Report Judgment 
Civil Action No. 2958—’51 

1. REXFORD G. CASEY, 

313 East Ash Street, 

Goldsboro, North Carolina 

2. JAMES A. FLOARS, also known as 
JIMMIE A. FLOARS, individually and for the use and 
benefit of Harleysville Mutual Casualty Company 
of Harleysville, Penna., 

202 South Carolina Street, 

Goldsboro, North Carolina, 

Plaintiffs, 

V. 

CORSON and GRUMAN COMPANY, a corporation, 
.33rd and K Streets, N. W., 

Washington, D. C. 

Defendant. 



V- 
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Complaint for Negligence—Automobile Collision 

Cov/nt I. 

For a first cause of action, plaintiffs allege: 

1. The jurisdiction of this Court is invoked uncier its 
general power to hear actions at law, including claims 
for damages caused by negligence (D.C. Code, 1940 Edi¬ 
tion, Sections 11-301, 11-306). The claim for relief 
herein is for an amount in excess of Three Thousand 
Dollars ($3,000.00) exclusive of interest and costs, and is 
within the jurisdiction of this Court. 

2. Plaintiff, Rexford G. Casey, is an adult citizen of 
the United States and a resident of the State of North 
Carolina, and brings this suit in his own right. 

3. Plaintiff, James A. Floars, also known as Jimmie 
A. Floars, is an adult citizen of the United States and a 
resident of the State of North Carolina and brings this 
suit in his own right and for the use and benefit of Har- 
leysville Mutual Casualty Company of Harleysville, Penn¬ 
sylvania. 

4. Defendant, Corson and Gruman Company, is 
19 a corporation doing business in the District of 
Columbia and having its principal office therein at 
33rd and K Streets, Northwest, Washington, D. C., and 
is subject to service of process therein. 

5. On or about July 24, 1948, defendant owned a Ford 
dump truck which was used by defendant in the opera¬ 
tion of its business. 

6. On or about July 24, 1948, a servant of defendant, 
employed as a truck driver, drove the aforesaid truck to 
defendant's parking lot or to the vicinity thereof, at or 
near 33rd and K Streets, Northwest, Washington,; D. C. 
Said servant of defendant then and there in the course 
of his employment, negligently and carelessly left said 
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truck unattended with the ignition unlocked or with the 
ignition key remaining in the lock and departed there¬ 
from. Subsequently, a person or persons, unknown to 
plaintiffs, entered said unattended truck and there finding 
the ignition unlocked or the key in the ignition lock, drove 
said truck on the streets and highways until the collision 
hereinafter described occurred. 

7. On or about July 25, 1948, plaintiff Casey, while 
employed by plaintiff Floars, was driving an International 
truck belonging to plaintiff Floars, in a northerly direc¬ 
tion on Route No. 301 in Prince George County, State 
of Virginia, about fifteen miles south of Petersburg, Vir¬ 
ginia, said truck being loaded at the time with a cargo of 
watermelons also belonging to plaintiff Floars. Plaintiff 
Casey was driving on the right-hand side of said highway 
and otherwise in compliance with applicable traffic regu¬ 
lations and exercising due care and vigilance for his own 
safety and for the safety of other persons. Upon the 
same occasion, the aforesaid truck owned by defendant 
was being driven in the opposite or southerly direction 
by the person who had taken it from the said parking lot 
or vicinity thereof, or by some other person, unknown to 
plaintiffs. Said driver negligently, recklessly, and in 
utter disregard for the safety of plaintiff Casey, or the 
property of plaintiff Floars, caused said truck to enter or 
swerve over into the lane of traffic in which the truck 
driven by plaintilf Casey was moving, and to collide head 
on with the truck of plaintiff Floars, thereby completely 
demolishing said truck and cargo and causing serious 

and permanent bodily injuries to plaintiff Casey. 
20 Said collision was proximately caused by the negli¬ 
gent act of a servant of defendant in leaving its 
said truck unattended and unlocked or without removing 
the key from the ignition lock and in the absence of said 
negligent act, the collision would not have occurred. 

8. Plaintiff Casey sustained serious lacerations and 
contusions and fractures of the pelvis and right patella. 
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which required lengthy hospitalization and medical serv¬ 
ices ; lost considerable time from his habitual employment 
and the earnings therefrom, and suffered extreme pain 
and partial permanent disability, all to the damage of 
plaintiff Casey in the sum of $100,000.00. Said truck and 
cargo owned by plaintiff Floars was so completely demol¬ 
ished as to leave only a scrap value for the truck and an 
inconsequential salvage value for the cargo of water¬ 
melons, all to the damage of plaintiff Floars in the sum 
of $4,000.00, individually, and in the sum of $2,800.00 for 
the use and benefit of Harleysville Mutual Casualty Com¬ 
pany of Harleysville, Pennsylvania, which latter sum was 
paid to plaintiff Floars by said casualty company pur¬ 
suant to a policy of insurance. 

WHEREFORE, plaintiff Casey demands judgment 
against the defendant in the sum of $100,000.00, and 
plaintiff Floars demands judgment against defendant in 
the sum of $4,000.00, individually, and in the sum of 
$2,800.00 for the use and benefit of Harleysville Mutual 
Casualty Company of Harleysville, Pennsylvania, together 
with their respective costs of this suit. 

Count II, 

I 

For a second cause of action plaintiffs: 

1. Adopt the allegations of paragraph 1 of Count I. 

2. Adopt the allegations of paragraph 2 of Count I. 

3. Adopt the allegations of paragraph 3 of Count I. 

4. Adopt the allegations of paragraph 4 of Count I. 

5. Adopt the allegations of paragraph 5 of Count I. 

6. Further allege in lieu of paragraphs 6 and 7 of 
Count I as follows: 


21 


On or about July 25, 1948, plaintiff Casey, while 
employed by plaintiff Floars, was driving an In- 
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ternational truck belonging to plaintiff Floars in a nortli- 
erly direction on route No. 301 in Prince Greorge County, 
State of Virginia, about fifteen miles south of Petersburg, 
Virginia, said truck being loaded at the time with a cargo 
of watermelons also belonging to plaintiff Floars. Plain¬ 
tiff Casey was driving on the right-hand side of said 
highway and otherwise in compliance with applicable 
traffic regulations and exercising due care and vigilance 
for his own safety and for the safety of other persons. 
Upon the same occasion, the aforesaid truck owned by 
defendant was being driven in the opposite or southerly 
direction by a driver as agent or servant of defendant and 
with defendant’s consent. Said driver negligently, reck¬ 
lessly and in utter disregard for the safety of plaintiff 
Casey, or the property of plaintiff Floars, caused said 
truck to enter or swerve over into the lane of traffic in 
which the truck driven by plaintiff Casey was moving, 
and to collide head on with the truck of plaintiff Floars, 
thereby completely demolishing said truck and cargo and 
causing serious and permanent bodily injuries to plaintiff 
Casey. 

7. Adopt the allegations of paragraph 8 of Count I. 

WHEREFORE, plaintiff Casey demands judgment 
against the defendant in the sum of $100,000.00, and 
plaintiff Floars demands judgment against defendant in 
the sum of $4,000.00, individually, and in the sum of 
$2,800.00 for the use and benefit of Harleysville Mutual 
Casualty Company of Harleysville, Pennsylvania, together 
with their respective costs of this suit. 

FAULKNER AND SHANDS 
By /s/ Richard E. Shands 
Richard E. Shands 
940 Shoreham Building, 
Washington 5, D. C. 

Attorneys for Plaintiffs 


Of Counsel: 

/s/ Scott B. Berkeley 
Scott B. Berkeley 
Goldsboro, N. C. 

/s/ Archie C. Berkeley 
Archie C. Berkeley 
Richmond, Virginia 

Plaintiffs demand Jury Trial 

Faulkner and Shands 
by /s/ Richard E. Shands 
Richard E. Shands, 

Attorneys for Plaintiffs 

• • • • 

22 Filed Aug 8 1951 Harry M. Hull, Clerk 


Answer 
First Defense 

The complaint fails to state a claim upon which 
can be granted. 


relief 


Second Defense 

1. Defendant admits that its offices are located at 33rd 
and K Streets, N. W., that on, to-wit, July 24, 1948, it 
owned a Ford dump truck, that said truck was parked on 
a lot owned by defendant on said date, that said truck 
was stolen from the said lot by a person or persons un¬ 
known to defendant and that said truck was in collision 
with another vehicle on, to-wit, July 25,1948, near Peters¬ 
burg, Virginia. 

i 

2. Defendant denies that its truck was operated by an 
agent or servant of defendant or with defendantV knowl¬ 
edge or consent and defendant denies that it was negli¬ 
gent, reckless or careless in any manner resulting in in¬ 
jury or damage to the plaintiffs. 






3. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of each and 
every other allegation of the complaint not herein spe¬ 
cifically answered. 

Third Defense 

The collision aforesaid was caused by the negligence, 
carelessness and want of due care of the plaintiff Rex- 
ford G. Casey. 

Fourth Defense 

The collision aforesaid was caused by the contributory 
negligence, carelessness and "want of due care of the plain¬ 
tiff Rexford G. Casey. 

Hogan & Hartson 
By /s/ Howard Boyd 
/s/ Frank Reifsnyder 

810 Colorado Building 
Washington 5, D. C. 
Attorneys for defendant. 

31 Filed December 3, 1953 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Casey, et al Plaintiff 
vs. 

Corson & Gruman Co. Defendant. 

Calendar No. 426 Civil Action No. 2958—51 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is an action in which the plaintiffs seek to recover 
dameiges for injuries and loss of earnings and some medi- 
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cal expense by the Plaintiff, Casey, and the destruction 
of a motor truck and its cargo of watermelons by the 
Plaintiff, Floars, caused by the alleged negligence of the 
Defendants. 

It is claimed that a truck, owned by the Defendants 
came into collision with a truck owned by the Plaintiff, 
Floars, and operated by the Plaintiff, Casey, at a point 
about fifteen miles south of Petersburg, Virginia, causing 
the injuries and the damages complained of. The circum¬ 
stances of the collision, the negligence of the Defendant 
complained of, and the extent of the injuries to Plaintiff, 
Casey, and damage to Plaintiff, Floars, are set forth in a 
pretrial statement, filed on behalf of Plaintiffs herein, and 
attached hereto. It being understood, that a particular 
statement of loss of earnings and any other special dam¬ 
ages claimed will be furnished by Plaintiffs to Defendant 
Counsel within ten days from the date hereof. 

The Defendant denies any negligence on its part, but 
does not deny that its truck was left unlocked or with the 
ignition key in the lock as charged by the Plaintiffs, but 
demands strict proof thereof. The Defendant does deny 
any negligence in connection therewith, and denies in any 
event, that such action would be the proximate cause of 
the injuries and damage complained of. 

The Defendant further denies that its truck was being 
operated by any agent or employee of the Defendant, or 
by any person authorized or permitted by it to operate 
said truck at the time of the injuries, and asserts that 
said truck was stolen from the Defendant prior to the time 
of the injuries and damage complained of and was not 
in its possession at such time. 

32 The Defendant further denies any negligence in 
the operation of its truck, as charged by the Plain¬ 
tiffs, and asserts that the injuries and damage complained 
of by the Plaintiffs was caused by the negligence or con¬ 
tributory negligence of the Plaintiff, Casey, operating the 
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truck, which came into collision with Defendant’s truck, 
in that he failed to keep a proper lookout, failed to keep 
his vehicle under proper control, and failed to use the 
means to him then and there available to avoid the colli¬ 
sion. 

It is stipulated that all hospital records, Xray photo 
graphs, any bills, initialed by Counsel for all parties, and 
pertinent provisions of the District of Columbia Traffic 
Regulations and Traffic Code or Regulations of the State 
of Virginia, may be received in evidence without formal 
proof, subject to objection as to materiality, provided 
however, each party shall furnish to the other within ten 
days a statement of the particular provisions of any such 
Traffic Regulations or Code intended to be relied upon. 

It is further stipulated that Plaintiff, Casey, shall fur¬ 
nish Counsel for Defendant, within ten days from the 
date of this Order, the latest medical reports relating to 
said Plaintiff, Casey. 

/s/ Jas. W. Morris 

Pretrial Justice 

Dated December 3,1953 

REMARKS OF Pretrial Justice for consideration ol* 
Trial Justice: 

Attorneys authorized to act: 

Faulkner and Shands 
by Richard E. Shands, Plaintiff 
/s/ Hogan & Hartson, Defendant 

33 IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 

REXFORD G. CASEY, et ah. Plaintiffs, 


V. 

CORSON AND GRUMAN COMPANY, Defendant. 


Civil Action No. 2958—51 


Plaintiffs^ Statement of Case for Pre-Trial Purposes 

Plaintiffs sue the defendant in two counts. Under the 
first count, plaintiffs claim that on or about July 25, 1948 
plaintiff Rexford G. Casey, a resident of North Carolina, 
was employed by plaintiff James A. Floars, also a resi¬ 
dent of North Carolina, as an operator of an Interna¬ 
tional truck belonging to plaintiff Floars and was driving 
said truck in a northerly direction on Route No. 301 in 
Prince George County, State of Virginia, said truck being 
loaded at the time with a cargo of watermelons also be¬ 
longing to plaintiff Floars. Plaintiff Casey was driving 
on the right-hand side of said highway and otherwise 
complying with applicable traffic regulations and exercis¬ 
ing due care and vigilance for his own safety and for the 
safety of other persons. When the car was about fifteen 
miles south of Petersburg, Virginia, a Ford dump truck 
owned by defendant Corson and Gruman Company, being 
driven by a person or persons unknown to the plaintiffs, 
approached plaintiff Floars’ truck, driven by plaintiff 
Casey, from a northerly direction; and said driver or 
drivers negligently, recklessly, and in utter disregard of 
plaintiff Casey or the property of plaintiff Floars caused 
said truck to enter or swerve over into the lane of traffic 
in which the truck driven by Plaintiff Casey was mov¬ 
ing and caused said truck to collide head-on with the 
truck of plaintiff Floars, as a result of which the truck 
and cargo of plaintiff Floars vras completely demolished. 
Plaintiff Casey sustained serious and permanent bodily 
injuries. Plaintiffs claim the collision was proximately 
caused by the negligent act of a servant of defendant in 
leaving its said truck unattended and unlocked in a park¬ 
ing lot of defendant, at or near 33rd and K Sts., N.W., in 
the City of Washington, D. C., or without removing 
34 the key from the ignition lock and that subse¬ 
quently a person or persons unknown to plaintiffs 
entered said unattended truck and there finding the igni- 
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tion unlocked and/or the key in the ignition lock, drove 
said truck on the streets and highways until the happen¬ 
ing of the collision hereinbefore described. 

Plaintiff Casey claims to have sustained serious lacera¬ 
tions and contusions and fractures of the pelvis and right 
patella, which required lengthy hospitalization and medi¬ 
cal services; that he lost considerable time from his 
habitual employment and the earnings therefrom; and 
that he suffered extreme pain and partial permanent dis¬ 
ability in the total sum of $100,000.00. 

Plaintiff Floars claims his truck and cargo were com¬ 
pletely demolished and sues for the sum of $4,000.00 in¬ 
dividually and $2,800.00 for the use and benefit of Har- 
leysville Mutual Casualty Company of Harleysville, Penn¬ 
sylvania, which latter sum was paid to plaintiff Floars by 
said company pursuant to an insurance policy. 

In Count 2 the plaintiffs renew their general claims of 
Count 1, but allege as a specific act of negligence that the 
truck owned by defendant was operated by an agent or 
servant of defendant and with defendant’s consent. 

24 Filed Jan 21 1954 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 21st day 
of January, 1954, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Evelyn R. Fletcher Thomas S. Graves 
Alice V. Bryant James F. Kenney 

Rosa P. Tucker Earl Palmer 

Kenneth 0. Hayes Joann M. Lynott 
James T. Trew James F. Ballenger 

Mary M. Snellings Annie K. Masi 

who, after having been duly sworn to well and truly try 
the issues between Rexford G. Casey, James A. Floars, 


a/ka Jimmie A. Floars individually and for the use of 
Harleysville Mutual Casualty Co. of Harleysville, Penna.. 
plaintiffs and Corson and Gruman Company, defendants 
and after this cause is heard and given to the jury in 
charge, they upon their oath say this 21st day of Janu¬ 
ary, 1954, that they find for the defendant against the 
plaintiffs, by direction of the Court. 

WHEREFOBE, it is adjudged that said plaintiffs take 
nothing by this action, that said defendant go hence 
without day, be for nothing held and recover of plaintiffs 
costs of defense. 

HARRY M. HULL, Clerk. 

By /s/ Irene B. Burroughs 
Deputy Clerk 

By direction of 

Judge Alexander Holtzoff. 

• • • • 

25 Filed Feb 18 1954 Harry M. Hull, Clerk ' 

'Notice of Appeal 

Notice is hereby given this day of February, 1954, 
that the above named plaintiffs, Rexford B. Casey and 
James A. Floars, also knowm as Jimmie A. Floars, indi¬ 
vidually and for the use and benefit of Harleysville Mu¬ 
tual Casualty Company of Harleysville, Pennsylvania, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 21st day of January, 1954 in favor of 
Corson and Gruman Company, a corporation, defendant 
against said plaintiffs. 

FAULKNER AND SHANDS 
By /s/ Richard E. Shands 

Attorney for Plaintiffs 
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Filed Feb 18 1954 Harry M. Hull, Clerk 

Washington, D. C. 

Thursday, January 21, 1954. 

The above-entitled case came on for trial in the United 
States District Court for the District of Columbia at 
11:30 o’clock in the forenoon on Thursday, January 21, 
1954. 

Before: 

HONOKABLE ALEXANDER HOLTZOFF, Judge of 
the United States District Court for the District of 
Columbia and the jury then and there selected, empan¬ 
elled and sworn, there being 

Present: 

MESSRS. FAULKNER AND SHANDS by ROBERT 
R. FAULKNER, ESQUIRE, RICHARD E. SHANDS, 
ESQUIRE, and SCOTT B. BERKELEY, ES- 
2 QUIRE, on behalf of the Plaintiffs; and 

MESSRS. HOGAN & HARTSON by FRANK F. 
ROBERSON, ESQUIRE, on behalf of the Defendant. 

The following proceedings and transactions were then 
had: 


Proceedings and Transactions 

(The jury having been examined on its voir dire, se¬ 
lected, empanelled and sworn, the following occurred:) 

• • • • 

THE COURT: You may proceed, Mr. Faulkner. 

Opening Statement on Behalf of the Plaintiffs 
By: Robert R. Faulkner, Esquire. 



MR. FAULKNER: May it please the Court and ladies 
and gentlemen of the jury: My name is Robert Faulk¬ 
ner, one of the plaintiffs^ attorneys in this case, along 
with Mr. Berkeley and Mr. Shands. 

• • • • 

Now that you have been selected as jurors to hear the 
evidence and to determine the issues in this case 

3 it becomes a privilege of counsel for the respective 
parties to state our cases to you in what is called 

our opening statement. 

I will make the statement for the plaintiffs and Mr. 
Roberson will follow, I presume, or at least he is privi¬ 
leged at least to follow for the defendant. 

These statements, ladies and gentlemen, are neither 
evidence nor argument. They are merely to give you an 
outline of our respective positions so that when the evi¬ 
dence unfolds on the stand you may fit it in its proper 
place, just the same as an artist completes his picture 
from the sketch. 

Now, ladies and gentlemen, this case grows out, as the 
Court said, of a collision between two trucks; one owned 
by the gentleman sitting there (indicating), Mr. Floars, 
and driven by Mr. Casey, the gentleman sitting over there 
(indicating), the other plaintiff. 

The other is owned by the defendant corporation, Cor¬ 
son and Gruman, a corporation engaged in business in 
the District, and driven by a person unknown to the 
plaintiffs. 

We expect to show you, ladies and gentlemen, that first 
we filed this suit on two grounds: The first ground being 
that this accident was caused by the negligence of an 
employee of the defendant corporation in operating its 
truck in the course of its business. 

4 THE COURT: Tn what? 

IMR. FAULKNER: Tn operating the truck in 
the course of the company's business. 
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The other alternative ground is that the accident was 
caused by the negligence of the 

its agents in so parking this car in the District of Col 
bia without the—with the key in the lock so that it created 
a hazard or risk; that some unauthorized person would 
and, in fact, did enter into the truck and drive it off and 

neglieently cause the accident. 

We expect to show these facts: First, Mr. Casey was 
driving this cab loaded with watermelons at four o clo^ 
in the morning or thereabouts on the mor^g P ^ ^ 
25th, 1948, in a northerly direction on the Virgima ^gh- 
way; that he was—as he was about fifteen miles south of 
Petersburg, Virginia, a truck appeared from the nortt 
southward and that whUe although Mr. Casy was 
and driving his car with due regard to his 
safety and the safety of others, this truck approach^ 
from the north and suddenly without wammg to Casey 
the north lane and collided head on with 

the Casey truck, demolishing the truck and the contents 

and seriously injuring Mr. Casey. ^ . . , „ , .. 

■We expect to show that the driver of the truck tlm 
scene of the accident; that upon inspection of the truck, 
it was found that it had the name of Corson and 
5 Gruman on it, and I don’t think there is any dis- 
pute that it was their truck 

It was also found that the ignition key was wedgM 
firmly in the ignition switch and could not be removed 

because of the collision. ^ 

Further, it was noticed upon inspection of the body or 

inside of the truck that the floor was covered ®and 
or layer of sand and gravel which is usually earned in 
the track when they haul equipment to *ops or so for h. 

We expect further to show that with respect to Mr. 
Floars. that this car or track had been bought by him 
iust a moment or two or three pnor to this accident at a 
cost of some twentv-six or twenty-seven hundred dollars, 
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and was insured in that amount, in the amount of i $2600 
by the third party plaintiff, the Harleysville Insurance 
Company. 

We expect to show that shortly after that be added 
additional equipment to it which cost him around $1400, 
but he did not insure that with this Company. 

We expect to show that as a result of this accident, 
the insurance company, the third party plaintiff, paid the 
full amount of the policy to Mr. Floars of some $2600, 
thus making his actual net loss, as a result of the colli¬ 
sion, $1400. 

Upon this showing we will ask at your hands a verdict 
for Mr. Floars in the amount of $1400, represent- 
6 ing the net loss he sustained. 

Upon this same showing we will ask on behalf 
of the Harleysville Insurance Company for the use, and 
which Mr. Floars is suing for the use of, in an amount 
equal to the $2600 which it paid over to Mr. Floars in 
accordance with its contract in reimbursement of part of 
his loss. 

Now, with respect to Mr. Casey, we will show that 
after this collision he was wedged in, fastened in this 
car and had to be removed by people that came right to 
the scene of the accident; that he was removed from the 
car in a serious physical condition as a result of the colli¬ 
sion, suffering bruises and contusions, shock, injuries to 
his spine and pelvis and particularly what they call a 
comminution of his right patella. 

As I understand it, that is more or less a shattering 
of the right kneecap. 

We will show you that he was removed to the Peters¬ 
burg Hospital which is a short distance away, of course, 
and later thereafter transferred to the Veterans’ Hospi¬ 
tal, Richmond, Virginia, where he received hospitalization 
for six or more months as a result of this accident. 

And during that time, it became and was necessary to 
perform surgery upon him, removing his right kneecap. 
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We expect to show that as a result of these injuries, 
he became partially permanently disabled. We 
7 expect to show also that while he incurred no ex¬ 
penses at the Veterans’ Hospital because of his 
veteran’s status, after he left the hospital he did incur 
medical expenses of some $200. 

We claim also that as a result of this hospitalization 
and his injury following the accident that he lost in that 
immediate period approximately three hundred—$3000. 

Upon this showing, ladies and gentlemen, we will re- 
sx)ectfully ask at your hands an amount which will cover 
these special damages, around $3000, plus the $200 and 
an additional amount which, in your considered judg¬ 
ment, will compensate him, as adequately as money can 
for this injury and partial permanent disability which 
will remain with him the rest of his life. 

MR. ROBERSON: May vre approach the Bench, your 
Honor? 

THE COURT: You may approach the Bench, gentle¬ 
men. 

(Thereupon counsel for the respective parties, the 
Clerk of the Court and the official reporter approached 
the Bench, and out of the hearins: of the jury the follow¬ 
ing conference was had ^vith the Court:) 

34 Filed 7/20/54 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLU]MBIA 
REXFORD G. CASEY, ET AL Plaintiffs, 


vs. 

CORSON AND GRUl^IAN, CO., Defendant. 

Civil Action 2958—51 

Order for Transmittal of Supplemental 
Record on Appeal 
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It appearing to the Court that Item 2 (attached trans¬ 
cript) of the appellee’s designation of record was omitted 
from the record on appeal, for the reason it was not on 
file, it is by the Court this 20th day of July, 1954, ^ 

ORDERED, that the attached transcript be certified 
by the clerk and transmitted to the United States Court 
of Appeals as a Supplemental Record on Appeal. 

/s/ James R. Karkland i 
Judge 

31 (Thereupon counsel for the respective parties, 
the clerk of the Court and the official reporter ap¬ 
proached the Bench, and out of the hearing of the; jury 
the following conference was had with the Court:) 

MR. ROBERSON: Your Honor, I am not sure that 
Mr. Faulkner stated everything he has in order to put this 
in shape for a question of law. He stated the conclusion 
that this truck was operated at the time of the accident 
by an employee of the defendant corporation, operating 
the truck for the defendant on the company’s business. 

Well, the fact certainly is that we never had any busi¬ 
ness way down in southern Virginia and it was not oper¬ 
ated by our servant. 

Now, does he have any evidence in opposition to that? 

MR. FAULKNER: We frankly admit we have no evi¬ 
dence to that effect, and we feel from that fact that the 
driver of the truck fled the scene of the accident, probably 
it is a pretty good indication at least that it was stolen. 

But there is a presumption of law, of course, that un¬ 
less they show to the contrary that where a truck is in¬ 
volved in an accident, that it is being driven by an em¬ 
ployee or someone authorized by— 

THE COURT: (interposing) There is no such pre¬ 
sumption of law .There may be a presumption of 

32 law that if an employee of the defendant is driving 
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the vehicle, that he is doing so in the scope of his 
employment, but there is no presumption that the person 
driving my automobile is my employee. 

MR. ROBERSON: The fact of the matter is that lie 
was not. 

THE COURT: I observed this, Mr. Faulkner, you 
have two counts. 

MR. FAULKNER: That is right. 

THE COURT: And they were both inconsistent. The 
time comes when you have to take a position and I al- 
w’ays require counsel to take a position at the time of 
the opening of the case, because I do not want to waste 
a lot of time taking testimony or reserving questions that 
counsel does not disclose at the opening. 

MR. FAULKNER: Will you pardon me, your Honor? 

THE COURT: Yes. 

MR. FAULKNER: We will drop the employment 
count. 

THE COURT: What is that? 

MR. FAULKNER: We will drop the employment 
count. 

THE COURT: Well, do you want to supplement your 
opening statement? 

MR. FAULKNER: To the extent that I am dropping 
that? 

THE COURT: No, as to what you claim the facts are. 

I think you should supplement your opening statement, 
otherwise your statement is insufficient. 

MR. FAULKNER: Pardon me. If your Honor 
33 please, I will make an additional statement. 

THE COURT: Yes. 

MR. FAULKNER: I may make an additional state¬ 
ment? 

THE COURT: You may do so. 

MR. ROBERSON: At the conclusion of that may I 
suggest that the jury be excused so that I may make a 
motion and argue it at length, your Honor? 
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THE COURT: Well, I first want to see what the state¬ 
ment is, and then you may come to the Bench and make 
your motion. If I want to hear argument I will excuse 
the jury. 

(Counsel for the parties and the others at the Bench 
conference then resumed their places before the • jury.) 

• • • • 

MR. FAULKNER: Ladies and gentlemen of the 

8 jury: At this time we will withdraw our; claim 
upon the ground that this accident happened as a 

result of the negligence of the employee of the defendant 
in operating this car in the course of his employment, and 
limit our claim to the ground that the accident was 
caused by the negligence of the defendant corporation in 
leaving the car so parked here in the District of Colum¬ 
bia with the key in the car that it created a hazard^ that 
someone would and did enter the car and drive it away 
negligently and caused the accident. 

In support of that statement we expect to show, as I 
previously outlined, that the key was found in the car 
firmly wedged in the car right immediately after the 
accident, and that this particular type of car or 'truck 
could not be operated without the key in the car, and 
that the evidence will show that this particular key will 
not only lock the car but it locks the engine, but it locks 
the steerinir gears so that it canH be operated if it is 
taken out of the car. 

• • « • 

9 Rnlinfj of the Court 

THE COURT: In this case an action for damages is 
brought because of an accident that took place in Vir¬ 
ginia. The defendant is the owner of a vehicle involved 
in the accident. 
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In his opening statement connsel for tte ^ 

dieates that the owner of the vehicle 

trict of Columbia and negligently left the key m the 

'^The°“truck was stolen in the District of Columbi^ 
driven to Virginia by the thief and the thief negligently 

collided ivith the plaintiff’s ^ ... v„is 

The defendant moves for a di^«<=tedjerdict on fte basis 

of the opening statement of 

rely on the doctrine of Boss vs. Hartman, 78 U. S. 

Deals D C. 217, in which the Court of Appeals for the 
District of Columbia held that if an owner of a motor 
veS leaves the key in the ignition and the vehicle J 
stolen the owner of the vehicle is bable for damages for 
the ne’rii-ence of the thief in the operation of ^ 

The°doctrine of this case is a drastic departure from 
the common law. The common law held a person respon- 
Sble for the negligence of his employee but not for the 
Sigence of a thief who stole a vehicle from the 

10 “Toreover, the common law held that if there was 
an intervening human agency between what might 
even be deemed the origmaring ^us^of J luiu^jn^ 

htr:C;\rS iL of and the action 

“peion! which was the originating cause, would not 
lead hirto be a proximate cause of the accident 

It is the dutv of this Court to be bound by the demsion 
of Boss vs Hartman even though this Court respectfully 

aL .^th due deference emphatically disagrees with it 

“It Sms prettv hard on the owner of a car to have hi 
stolen but to hold him liable for an accident 
rS by the'thief after the thief stole the car seems to 

Tip insnlt to inTtiry. .... ♦ • 

CeSinlv the leaving of the key in the ignition is n^ 
the cause of the theft It made the theft easier, to he 
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sure, but the files of the Criminal Branch of this Court 
disclose any number of cases of stolen vehicles where the 
owner had not left the key in the ignition. 

Moreover, this Court is not convinced that the doctrine 
of Ross vs. Hartman is the law of the District of Colum¬ 
bia, because in a later case, Claxton vs. Schaff, 83 U. S. 
Appeals, D. C. 271, Judge Bennett Clark, for whom this 
Court has a great respect and admiration, emphatically 
dissented from the doctrine of Ross vs. Hartman, 
11 and stated that, in his opinion, at the first oppor¬ 
tunity it should be overruled, and announced that 
at the first opportunity he would cast his vote in favor of 
overruling it and would be prepared to support his views 
in detail 

Bearing in mind that the Court of Appeals for: this 
Circuit is composed of nine judges and that only three of 
them decided Ross vs. Hartman, it is not at all improb¬ 
able that in another case, if a different panel is sitting, 
the opposite result might be reached, especially in view 
of Judge Clark’s emphatic declaration. 

In spite of these considerations, I deem that Ross vs. 
Hartman is binding on me for the time being. 

The next question to be considered is whether the doc¬ 
trine of Ross vs. Hartman is also the law of Virginia, 
assuming the doctrine to be the law of the District of 
Columbia. 

There is no reported decision in the Virginia Reports 
on this point one way or the other. Counsel for both 
sides make that concession. Consequently, it is the duty 
of this Court to reach a conclusion as to what is the law 
of Virginia. 

Therefore, we have to be governed by a number of 
considerations: First, unlike the law of the District of 
Columbia, it is the law of Virginia as set forth in Barnes 
vs. Hampton, 149 Virginia 740, that: 
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• • the use by one person of the car of 

12 another, for the pleasure, convenience or business 
of the party so using same, does not render the 

owner liable for injuries resulting from the negligent use 
thereof.” 

That case held that under the law of Virginia the owner 
of a car is liable for the driver^s negligence only if the 
driver was a servant or employee of the owner. 

A fortiori, it would seem to follow that under the law 
of Virginia the owner would not be responsible for the 
negligence of a thief. 

My conclusion is fortified by the fact that there isn’t 
a single jurisdiction in this country outside of the District 
of Columbia that has adopted the doctrine of Ross vs. 
H^artman, and there are several jurisdictions that have 
had occasion to pass upon this point and have expressly 
repudiated this principle. 

Moreover, I repeat, the doctrine of Ross vs. Hartman 
is a departure from the common law. 

The conclusion must necessarily be reached, therefore, 
that the doctrine of Ross vs. 'Hartman does not apply in 
Virginia, but under the law of Virginia, the owner of a 
car, even though he leave his key in the ignition, is not 
liable for damages if the car is stolen and the thief 
injures somebody by his negligence. 

And that brings us to the basic question as to 

13 whether this case should be governed by the law of 
the District of Columbia or by the law of Virginia. 

A cause of action in tort necessarily consists of two 
elements: First, the action of the defendant or his agent 
which constitutes the tort; and, secondly, the injury. The 
cause of action arises not when the wrongful act is com¬ 
mitted, but when the injury occurs as a result of the 
wrongful act. 

The Restatement on the Conflict of Laws, Section 377, 
states: 
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‘‘The place of wrong is in the state where the last 
event necessary to make an actor liable for an alleged 
tort takes place.” 

It necessarily follows that the law of the state where 
the wrongful act was committed does not govern if the 
injury took place elsewhere. 

Strangely enough there seems to be a paucity of au¬ 
thorities on this point, as is often true in the field of 
Conflict of Laws, although one would assume that such 
questions frequently arise. 

The Court of Appeals for the Second Circuit had, occa¬ 
sion to decide this point in Hunter vs. Derby Foods^ Inc., 
110 Federal Second, 970. 

In that case a distributor located in New York shipped 
canned goods to a dealer in Ohio, who in turn sold 
14 them to the ultimate consumer. It turned out that 
the contents of the can were poisonous and resulted 
in the death of the ultimate consumer in Ohio. The New 
York distributor was sued for wrongful death. 

The Court of Appeals for the Second Circuit held that 
the law of Ohio governed the disposition of the case. 
Referring to the Restatement which has just been quoted, 
Judge Patterson, in his opinion in that case, states^ that 
the place of the wrong is the state where the last event 
necessary to make the defendant liable occurs. 

The same result was reached by the highest Court of 
Pennsylvania in the case of Mike vs. Lian, 322 Pennsyl¬ 
vania 353, at 356. 

No cases to the contrary have been cited except the 
case of Moore vs. Pywell, 29 U. S. Appeals D. C. 312. 
Counsel for the plaintiffs contends that that case justifies 
or supports their contention that the law of the District 
of Columbia governs this case. 

This Court disagrees with that contention. 

A reading of that case indicates that the point it de¬ 
cided is not whether or not in case of a difference in the 
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rules of substantive law between two states, the law of 
the District of Columbia or the law of the other state, in 
that case, Maryland, would govern. 

The Moore case held that the District of Colum- 

15 bia Courts have jurisdiction over a cause of action 
for wrongful death where the death occured in 

Maryland, but the instrumentality that caused the death 
was set in motion in the District of Columbia. 

The Court has no doubt that this Court has jurisdiction 
over this cause of action even though the cause of action 
arose in Virginia, but that is a far cry from saying that 
the substantive law of the District of Columbia must 
govern the disposition of the case. 

Moreover, the Moore case involved the application of a 
statute, namely, the wrongful death statute of the Dis¬ 
trict of Columbia, and it was lield that the wrongful death 
statute of the District of Columbia applies to cases of 
death occurring outside of the District of Columbia if the 
wrongful act took place within the District of Columbia. 

What we have in the case at bar, however, is not a 
construction or application of a statute, but we have a 
question of conflict of laws, namely, what rule of case law 
should be applicable? 

In conclusion, the Court is of the opinion that the law 
of Virginia applies; that under the law of Virginia, the 
owner of a stolen vehicle is not liable for the thief’s 
negligence even if the owner of the vehicle leaves the key 
in the ignition. 

16 In view of these considerations, the Court wl^’ 
direct a verdict in favor of the defendant. 
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As a part of the Pretrial Proceedings, ‘‘the negligence 
of the Defendant complained of’’ was contained in a pre¬ 
trial statement filed by the plaintiffs and attached to the 
pretrial order (J.A. 11).* The attachment referred to, 
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states (J.A. 13): 

“Plaintiffs claim the collision was proximately caused 
by the negligent act of a servant of defendant in leav¬ 
ing its said truck unattended and unlocked in a parking 
lot of defendant, at or near 33rd and K Sts., N. W., in 
the City of Washington, D.C., or without removing 
the key from the ignition lock and that subsequently 
a person or persons unknown to plaintiffs entered said 
unattended truck and there finding the ignition un¬ 
locked and/or the key in the ignition lock, drove said 
truck on the streets and highways until the happening 
of the collision hereinbefore described.’’ (Emphasis 
added). 

The accident happened about fifteen miles south of Peters¬ 
burg, Virginia at 4 a.m. (J.A. 18). 

Holding that the case was governed by Virginia law, 
and concluding that under Virginia law the owner would 
not be held liable for negligence of a thief, the lower court 
directed a verdict for defendant at the close of the plain¬ 
tiff’s opening statement (J.A. 23-28). 

B. The Questions Presented 

On this appeal the questions are: (a) whether the law 
of the place where the last act occurs giving rise to an 
asserted claim is controlling under the principles of conflict 
of laws, and (b) whether the case law of Virginia indicates 
that the owner of a vehicle stolen from a private parking 
lot would be absolved from any liability to a person injured 
by the thief’s negligence upon the basis of an efficient in¬ 
tervening force. 

SUMMARY OF ARGUMENT 

Under established principles of conflicts of laws the law 
of the place of injury controls as to whether there is legal 
liability. Therefore, the law of Virginia controls as to 
whether the negligent driving of a thief imposes liability 
upon the vehicle’s owner. In the absence of a statute no 
jurisdiction in the United States, except possibly the Dis- 


trict of Columbia, holds a vehicle owner liable for injuries 
caused by a negligent thief’s driving, even where the theft 
is from the public street rather than from a private parking 
lot. 

Virginia is exceedingly strict in applying the customary 
rule that an intervening efficient cause breaks the chain 
of causation. Moreover, in that jurisdiction a vehicle owner 
is not even held liable for the negligence of one lawfully 
in possession of the vehicle for the latter’s own purposes. 
Much less would there be any likelihood of a holding there 
that the owner is liable where a thief s negligent driving 
causes an injury. 

The federal system of courts includes the United States 
District Court for the District of Columbia. Federal 
courts take judicial notice of the decisions of the States 
even where there is no geographical coincidence between 
the federal district and the particular State. Since not 
a single State has adopted the two-to-one holdings of 
Schaff V. R. W. Claxton, Inc., 79 U.S. App. D.C. 207, 144 
F. 2d 532 (1944) and R. W. Claxton v. Schaff, 83 U.S. App. 
D.C. 271, 169 F. 2d 303 (1948) that a jury question is 
raised by injury from an automobile illegally taken from 
a restaurant’s private lot, the trial court was correct in 
applying the common law view of proximate cause which 
prevails universally outside the District of Columbia., 

ARGUMENT 

1. The Conflict of Laws rule is that the case is controlled by 

the law of the place of an accident. 

This accident occurred fifteen miles south of Petersburg, 
Virginia—or about 135 miles from the District of Columbia 
where the dump truck had been stolen from defendant’s 
parking lot. Therefore, under established principles of 
the conflict of laws, the law of Virginia is to be applied 
in ascertaining whether plaintiffs are entitled to recover. 

Thus, the court said in Kas v. Gilkerson, 91 U.S. App. 
D.C. 153,155, 199 F. 2d 398, 399 (1952): 
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“As the collision occurred in Maryland liability of 
defendants must be determined according to its law/’ 

To the same effect is United States v. Morow, 87 U.S. 
App. D.C. 84, 85,182 F. 2d 986, 987 (1950). 

In Cherwien v. Geiter, 272 N.Y. 165, 5 N.E. 2d 185 (1936), 
an auto loaned in New York to an adult son caused an 
accident in New Jersey. It was held that defendant was 
entitled to a judgment as a matter of law because at 
common law one who gratuitously loaned his car to an adult 
member of his family was not liable and the New York 
statute changing the common law had no extra-territorial 
application. 

Mike V. Lian^ 322 Pa. 353, 185 Atl. 775 (1936) was a 
guest-passenger action for injuries due to the defendant’s 
negligence in starting an auto trip in Pennsylvania with 
worn-out tires and proceeding into Ohio where the accident 
occurred. The court held, for defendant, that the law of 
Ohio controlled despite plaintiff’s contention that the al¬ 
leged act of negligence commenced in Pennsylvania. The 
court reasoned that no matter where defendant’s negligence 
began or continued there was no cause of action until the 
injury was received; that to constitute a tort there must 
be an injury; that mere negligence established no cause of 
action and that the place of wrong is, and the tort must 
be deemed to arise, where the injury was inflicted. 

Place of wrong is where the injured person is located 
at the time of injury is one way in which the principle is 
stated. 2 Beale, Conflict of Laws (1935 ed.) Section 377.2. 
The same rule is otherwise stated in A.L.I. Restatement, 
Conflict of Laws Section 377: 

“The place of wrong is in the state where the last 
event necessary to make an actor liable for an alleged 
tort takes place.” 

Since there is no actionable wrong until an injury takes 
place, and the injury in the present case took place in 
Virginia, it is clear that the law of Virginia must control 



5 


as to the substantive rights of the plaintiffs. As the author 
states in Goodrich, Conflict of Laws (3d ed. 1949) 263: 

‘^The plaintiff does not sue the defendant for the 
latter’s negligence, but because the negligence has 
caused the plaintiff harm.” 

2. Virginia applies the inteirvening efficient cause principle to 
insulate from liability even closely connected actions* 

The insulating effect of intervening independent agencies 
is given full effect under Virginia decisions. The principle 
was stated as follows in Edgerton v. Norfolk So. Bus Corp., 
187 Va. 642, 657, 47 S.E. 2d 409, 417 (1948): 

“. .. where a second tort-feasor becomes aware,:or by 
the exercise of ordinary care should be aware, of the 
existence of a potential danger created by the negli¬ 
gence of an original tort-feasor, and thereafter by an 
independent act of negligence brings about ait acci¬ 
dent, the condition created by the first tort-feasor be¬ 
comes merely a circumstance of the accident, but is not 
a proximate cause thereof. The original negligence of 
the first tort-feasor is legally insulated by the inter¬ 
vening independent negligence of the second tort¬ 
feasor, and the latter becomes the sole proximate; cause 
of the accident.” 

A few examples will suffice. Probably the leading case 
on the point in Virginia is Spence v. American Oil Co., 171 
Va. 62,197 S.E. 468 (1938). There, a Standard Oil service 
station sold plaintiff some watered gasoline. An American 
Oil service station attendant drained it out and some of 
it overflowed. An unknown bystander threw a match into 
it upon “wondering” whether it was water or gas. An 
explosion resulted which damaged plaintiff’s vehicle and 
he sued both Standard and American. The court held 
that Standard’s demurrer should have been sustained. Be¬ 
tween its negligence and the injury there was an efficient 
intervening cause -which rendered Standard’s act the 
remote, not the proximate, cause of the injury. 



In Rocmoke Ry. & Elec, Co. v. Wintrier^ 173 Va. 253, 3 
S.E. 2d 169 (1939), a bus had stopped without signal on 
the highway. An auto in which plaintiff was a passenger 
ran into it. It was held, for defendant, that the primary 
negligence of the defendant was broken by the independent, 
efficient and wrongful intervening negligence of the auto¬ 
mobile driver; that the primary negligence of defendant 
bus company had ceased to operate and that the interven¬ 
ing negligence of the auto driver was responsible for all 
that thereafter occurred. 

To the same effect is Huffman v. Sore'nson, 194 Va. 932, 
76 S.E. 2d 183 (1953). Plaintiff’s father there failed to 
see a negligently parked car in the road (which had stopped 
to render aid to defendant’s negligently wrecked vehicle). 
The court held that the independent acts of the road blocker 
and plaintiff’s father intervened so that the negligence 
of defendant was as a matter of law not the proximate 
cause of plaintiff’s injuries. 

In a jurisdiction where negligent blocking of a road, 
which results in a plaintiff’s injury shortly thereafter, does 
not impose liability because of the intervening cause prin¬ 
ciple, it is clear that the negligence, if any, in parking one’s 
vehicle on a private lot would be considered the remote 
cause of an accident hours and scores of miles later follow¬ 
ing theft of a dump truck. Whatever may be said of the 
theft of passenger vehicles from a foreseeability viewpoint, 
the theft of a dump truck is not very likely—and plaintiff 
made no such claim in the pleadings or opening statement. 

3. Virginia imposes liability on a vehicle owner only where 

the driver is upon the owner's business. 

A thief’s business is the antithesis of the stolen vehicle 
owner’s business. As the low'er court aptly said (J.A. 24): 

“It seems pretty hard on the owner of a car to have 
his vehicle stolen, but to hold him liable for an accident 
caused by the thief after the thief stole the car seems 
to be adding insult to injury.” 
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The Virginia statute relative to parking an unattended 
vehicle has no provision in it relative to removal of keys or 
locking the ignition, Va Code (1940) Section 2154 [146 (b)]. 
Virginia has narrowly limited vicarious liability where an 
automobile owner is concerned. Thus, it has expressly 
overruled the family purpose doctrine. Hackley v. Robey, 
170 Va. 55, 195 S.E. 689 (1938); 2 Michie, Virginia Juns- 
prudence (1948 ed.) Section 52. And a car owner is not 
to be held liable for permissive use unless at the time and 
in respect to the very transaction resulting in injury a 
relation of agency is shown. So, in Barnes v. Hampton, 
149 Va. 740, 141 S.E. 836 (1928), the car owner had on 
occasion loaned it to a friend for the latter’s own pleasure. 
On such an occasion plaintilf was injured by the friend’s 
negligence. The owner was held entitled to judgment as 
a matter of law, the court saying, at 745, 837: 

‘‘The doctrine seems well established that the use by 
one person of the car of another, for the pleasure, 
convenience or business of the party so using same, 
does not render the owner liable for injuries resulting 
from the negligent use thereof.” 

In a jurisdiction where the use of a family car for family 
purposes imposes no liability on the owner and where there 
must be an agency relationship at the time and place of 
injury for vicarious liability it is absurd to suggest: that 
the owner would be held responsible for the negligent driv¬ 
ing of an unknown thief. 

4. Nowhere except possibly in the District of Columbia .does 
the negligent driving of a thief impose liability upon the 
owner in the absence of statute. 

Appellant’s brief, pp. 10-11, states that this Court should 
apply the law of the District of Columbia upon the pre¬ 
sumption that the Virginia law is the same as the District 
of Columbia. As has been shown in parts 2 and 3, supra, 
the whole tenor of the Virginia decisions is contrary to 
the two-to-one holdings in Schaff v. R. W. Claxton, Inc., 
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79 U.S. App. D.C. 207, 144 F. 2d 532 (1944) and R. W. 
Claxton, Inc. v. Schaf, 83 U.S. App. D.C. 271,169 F. 2d 303 
(1948), to the effect that a jury question is presented by a 
theft from a private parking lot. As Judge Clark said in 
dissenting on the last appeal: 

do not believe that the evidence of this case makes 
even a stagger in the direction of proximate cause 
and certainly is insufficient to justify the submission 
of proximate cause to the jury.” 

No one questions that the common law has the capacity 
for growth. However, it is one thing to adopt a radical 
departure from the common law for application in the 
forum court’s geographical area, but quite a different 
thing to indulge in a presumption that a similar departure 
is the common law of a different place. A graceful respect 
for the principles of comity requires the contrary where 
the forum has chosen to depart from the overwhelming rule 
in other jurisdictions. 

That the District of Columbia stands alone in imposing 
liability in a parking lot theft case is indisputable. Even 
in cases "where the vehicle has been stolen from a public 
street, twelve appellate decisions from such widely dis¬ 
persed jurisdictions as Michigan, New York, Louisiana, 
Pennsylvania, Maine, New Jersey and Kentucky, were cited 
to support the statement in Kiste v. Red Cah, Inc., 122 Ind. 
App. 587, 595, 106 N.E. 2d 395, 398 (1952) that: 

“In the absence of statutes or ordinances, it has been 
uniformly held that the OAvners of automobiles who 
left their cars standing unattended with keys in their 
ignition switches were not liable for subsequent inju¬ 
ries occasioned by the negligent operation of cars by 
thieves, the reason generally given being that negligent 
operation of the thief was the proximate or inter¬ 
vening efficient cause of the injury.” 

There are many cases which demonstrate that the com¬ 
mon law view is that a thief’s driving is an intervening and 
proximate cause. 
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Galbraith v. Levin, 323 Mass. 255, 81 N.E. 2d 560 (1948), 
expressly mentioned and refused to follow the District 
of Columbia cases and held that proximate cause was not 
present irrespective of whether the stolen car had been 
parked on a private lot or public street. 

Anderson v. Theisen, 231 Minn. 369, 43 N.W. 2d 272 
(1950), similarly declined to follow the District of Columbia 
decisions and held the negligent driving of the thief to be 
an efficient intervening cause. ^ 

Wilson V. Harrington, 295 N.Y. 667, 65 N.E. 2d 101— ^ J 
(1946) affirmed the lower court’s dismissal, (269 App. Div. /Ut/i' 

891, 50 N.Y.S. 2d 157), where the contention had been ^ 
rejected that the leaving of keys in the car in front of a 
club started a chain of events which led to and caused 
the accident as a proximate cause. 

To the same effect are: Midkiff v. Wathins, 52 So. 2d 
573 (La. App. 1951); Saracco v. Lyttle, 11 N.J. Super. 

254, 78 A. 2d 288 (1951); Teague v. Pritchard, Tenn. 

App. , S.W. 2d , 4 C.C.H. Auto. Cas. (2d) 462 
(March 2,1954); Love v. Boland, D. D. C. Civil Action No. 

4377-51 (Feb. 23, 1954) (directed verdict by Tamm, J.). 

The single case outside the District of Columbia relied 
upon by plaintiff, Ney v. Yellow Cab Co., 2 Ill. 2d 74^ 117 
N.E. 2d 74 (1954), is not in point because there the vehicle 
was stolen from a city street and the decision was predi¬ 
cated upon a supposed intention of the Illinois legislature 
in the enactment of its traffic act. The Ney case was dis¬ 
tinguished in the latest case on the subject. Richards v. ^ 
Stanley, 23 U. S. L. Week 2041 (Cahf. June 11,1954).- I ^ ^ 
In the case of a theft from a private parking lot (not 2.3 

even used by the public as was the restaurant lot in the 
Schaff case), there is no applicable statute. The theft 
had no more to do with the plaintiff’s injuries many miles 
and hours later than had the original manufacture and 
sale of the dump truck in question. Thus, this case is an even 
more extreme situation than that characterized in B. W. 

Claxton by Judge Clark as not “even a stagger in the direc¬ 
tion of proximate cause”. Certainly, there is no indication 
whatever, in the face of the proximate cause and automobile 
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owner cases in Virginia, that the common law of Virginia 
is anything other than the majority view. To presnme 
the contrary is to presume an error. Being federal courts 
our District of Columbia United States courts should take 
judicial notice of the Virginia decisions. 3 Beale, Conflict 
of Laws (1935 ed.) Section 624.1. 

It is to be noted that the trial court was not sure that 
even the District of Columbia rule is clearly established 
(J.A. 25). Apart from the considerations mentioned by 
the trial court, a case indicating that this court will apply 
the intervening cause principle is Howard v. Swag art, 
82 U.S. App. D.C. 147,161 F. 2d 651 (1947). There, setting 
aside a plaintiff verdict and entry of judgment notwith¬ 
standing the verdict in favor of the garage from which the 
car had been stolen some twelve hours and one loan prior 
to the accident, was held affirmed. Mentioning the District 
of Columbia decisions, the court said, at 151, 655: 

“We do not think there is any justification to extend 
the holdings of these decisions to the circumstances 
of the case at bar. While such an application is pos¬ 
sible, it is not practicable or justifiable, and would 
necessitate, and result in, a strained construction of the 
legal concepts pertaining to negligence and proximate 
cause. 

In view of this adherence to fundamental concepts it is 
at least doubtful if the facts of the case at bar would result 
in liability had the accident occurred in the District of 
Columbia, much less 135 miles away in another jurisdiction. 
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CONCLUSION 

Since Virginia law is controlling and the course of judi¬ 
cial decision there upon proximate cause and automobile 
owner liability is directly contrary to plaintiff’s contentions 
the trial court was entirely correct in directing a vei'dict 
and its action should be affirmed. 

Respectfully submitted, 

Frank F. Roberson, 

Attorney for Appellee \ 
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Of Counsel. 
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Question Presented 

In the opening of the instruction to the jury^ the 
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indicates that the owner of the vehicle parked 
it in the District of Columbia and negligently left the 
key in ie ignition. 
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“The truck was stolen in the District of Columbia, 
driven to Virginia by the thief and the thief negli¬ 
gently collided with the plaintiff’s vehicle in Vir¬ 
ginia.” (App. p. 24A) 

Appellants respectfully submit, therefore, that they have 
correctly stated the questions presented in this appeal. 

1. The Conflict of Laws Buie Asserted by Appellee. 

Appellants admit that where the question arises as to 
who is liable in the ordinary collision case, the law of 
the place of the collision governs. This, of course, in¬ 
cludes cases where the car is operated by the owner or 
by his authorized agent or employee. In the latter in¬ 
stance, the issue presented is whether the agent or em¬ 
ployee was operating the car within the scope of his 
authority or employment at the time and place of the acci¬ 
dent. This Nation has progressed from the horse and 
buggy days to an era in which the automobile has become 
commonplace. The Wall Street Journal of October 4, 
1954 (p. 1) reports the U. S. Bureau of Public Roads esti¬ 
mated that by the end of 1954 there will be 58,129,000 
registered automobiles in the United States. This is about 
one for every three inhabitants. Today automobiles travel 
at high rates of speed over modem highways into and out 
of States, sometimes in a matter of minutes. This enor¬ 
mous growth has greatly increased the danger to life and 
limb and is a just cause of concern to the courts of which 
they can and should take judicial notice as a matter of 
common justice. In our original brief, page 11, we have 
called the Court’s attention to an FBI report which 
states that 90% of all cars stolen are left with the keys 
in the ignition or the switch unlocked. These changing 
conditions demand a reappraisal of the whole concept of 
the duty the car owner owes to other members of the 
public who use our streets and highways afoot and by 
car. Compare Anderson v. Linton, 178 F.2d 304, 307. 
If necessary the fetters of ancient and now doubtful 
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precedent should be broken and a new and modem; con¬ 
cept enunciated. At the very least the stolen car case 
should become a clear exception to the general rule, if 
one does exist. This Court made a reappraisal of the 
law in the Hitaffer and Firfer cases (see pp. 3, 4, 9 and 
13 of appellant’s brief). It also made a reappraisal with 
respect to the duty of car owners in the Hartman and 
Claxton cases, where the negligent act and collision both 
occurred in the District of Columbia. It should do no 
less in the present case. 

2. The So-Called Virginia Insulation Doctrine , 
Asserted by Appellee. 

The Edgerton case, from which appellee quotes at page 
5 of its brief, was first cited in Huhhard v. Murray; 173 
Va. 448, 455, 3 S.E.2d 397, 401. These two cases and the 
Whitner case, cited at page 6 of appellee’s brief, all in¬ 
volve the question whether the original negligence of a 
bus driver who had stopped his bus partly on the road¬ 
way was the proximate cause of the later negligence of 
the driver of an automobile which collided either with the 
bus or an approaching car; and the Court held that the 
“negligence of the driver of the car in failing to keep a 
proper look-out for a standing bus was the sole proxi¬ 
mate cause of the accident.” {Roanoke R. S E. Co. v. 
Whitner, supra.) 

Atlantic Greyhownd Corp. v. McDonald, 125 F.2d 849, 
(a Virginia case) is similar in facts except that the ;bus 
was stopped at a narrow portion of the road under 
repair. The Court said the doctrine of the Whitner and 
Huhhard cases has no application here “for the reason 
that the jury could well have found that the negligence 
of the bus driver was one of the efficient causes of the 
injury.” It further said “It is well-settled under the laws 
of Virginia that *a cause, to be a superseding cause, must 
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entirely snpersede the operation of the negligence of the 
defendant, so that such cause alone, without the defend¬ 
ant’s negligence contributing in the slightest degree 
thereto, in fact prodxieed the injury’ 

3. Appellee’s Assertion That Virginia Imposes Liability on 
the Owner of a Vehicle Only Where the Driver 
is on the Owner’s Business. 

While we do not think these decisions are germane to 
the issue here presented, counsel for the appellee has 
overlooked two other decisions which clearly qualify the 
Virginia rule claimed to exist. In Harrison v. Carroll, 
139 F.2d 427 (Va. 4th Cir.) and CroioeU v. Bwncan, 145 
Va. 489, 134 S.E. 576, the Court held the owner of an 
automobile who knowingly entrusts it to one who is in¬ 
competent is liable for the ensuing injury. In Hockley v. 
Robey, 170 Va. 55, cited at page 7 of appellee’s brief, the 
Virginia Court ruled: 

“What we have said is not intended in any way to 
impinge upon the doctrine laid down by us in CroweU 
V. Ihmcan, 145 Va. 489, 134 S.E. 576, 50 ALR 1425, 
that where the owner of an automobile permits it to 
be driven by one known by him to be an incompetent 
or unfit driver, he is liable for his own negligence in 
knowingly entrusting the automobile to such person.” 

The Virginia Law is the Same as the District of Columbia 

Neither of the parties has been able to present to this 
Court any Virginia decisions on the precise facts or ques¬ 
tion here presented. The Virginia courts have clearly laid 
down the rules that “each case necessarily must be de¬ 
cided upon its own facts and circumstances” {Huffman v. 
Sorensonfi, 194 Va. 932, 76 S.E. 2d 183); that “a cause 
without which something would not have happened is a 
proximate cause”, {Etheridge v. Norfolk S Southern Ry., 
143 Va. 789, 129 S.E. 680); that “there may be more 
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than one proximate cause” (same); that “An intervening 
cause will not be deemed to have broken the causal con¬ 
nection if the intervening cause was foreseen or reason¬ 
ably might have been foreseen by the wrongdoer,” {Jef- 
ferson Hospital v. Vcm Lear, 186 Va. 74, 82, 41 S.E. 
441, 444); that the negligent act which causes an accident 
does not begin when the cars which collide approach one 
another in the road, but has its genesis when the car is 
entrusted to an irresponsible person, {Harrison v., Car- 
roll, 139 F.2d 427, Va, 4th Cir.); that “there is no yard¬ 
stick by which every case may be measured and fitted into 
its proper place,” {Sooit v. Simms, 188 Va. 808, 51,S.E. 
2d 250); that “statements contained in an opinion must 
be considered and interpreted in the light the facts 
presented in the particular case,” {Spence v. American 
OH Co., 171 Va. 62, 197 S.E. 468); and that “In each 
case the problem is to be solved upon mixed consider¬ 
ations of logic, common sense, justice, policy and prece¬ 
dent.” {Scott V. Simms, supra.) 

Section 447, of the Restatement of the Law of Torts, 
states: 

“No negligence is insulated as long as it plays a sub¬ 
stantial and proximate part in the injury.” 

It would seem, therefore, that fairly interpreted, the Vir¬ 
ginia decisions support the claim of appellants that even 
assuming the cause of action arose in Virginia, where, the 
collision occurred, the law of that State, like that of the 
District, is that it is a question of fact for the jury to de¬ 
termine whether the negligent act of the owner in a case 
of this kind was the proximate cause of the injury. This 
is clearly a rule of reason and common justice. Even in 
those jurisdictions where the courts have held in favor 
of the owner of the stolen car, there have been split de¬ 
cisions. 


6 


We close with an apt and cogent excerpt from the de¬ 
cision of the Supreme Court in the Ney case (2 HI. 2d 74, 
117 N.E. 2d 74), wherein the Court said: 

“Questions of negligence, due care and proximate 
cause are ordinarily questions of fact for the jury to 
decide. The right of trial by jury is recognized in 
the Magna Charta, our Declaration of Independence 
and both our State and Federal Constitutions. It is 
a fundamental right in our democratic judicial sys¬ 
tem. Questions which are composed of such qualities 
sufficient to cause reasonable men to arrive at differ¬ 
ent results should never be determined as matters of 
law. The debatable qualify of issues such as negli¬ 
gence and proximate cause, the fact that fair-minded 
men might reach different conclusions, emphasize the 
appropriateness and necessity of leaving such ques¬ 
tions to a fact-finding body. The jury is the tribunal 
under our legal system to decide that type of issue. 
To withdraw such questions from the jury is to usurp 
its function, Bailey v. Central Vermont Railway Co., 
319 U.S. 350, 63 S.Ct. 1062,87 L.Ed. 1444.” 

CONCLUSION 

In conclusion, it is respectfully submitted: 

1. That appellants^ cause of action arose in the Dis¬ 
trict where the original act of negligence occurred. 

2. That if the cause of action arose in Virginia where 
the collision occurred, the rule is that it is for the jury 
to determine whether the original act of negligence in 
the District was a proximate cause. 

3. If there is no applicable Virginia law, the presump¬ 
tion is that the law is the same as the law of the District, 
and, consequently. 
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4. That the Trial Court erred in directing a verdict 
upon the assumption that the Virginia law denies re¬ 
covery. 

Respectfully submitted, 

Robert R. Faulkner 
and 

Richard E. Shands 
Attorneys for Appellants 

Of Counsel: 

Scott B. Berkeley 
Goldsboro, N. C. 





